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Module 
description

The module is an introduction to the internal market, which is aimed at building 
capacity of civil servants to facilitate the commitments of Ukrainian government 

to the European Union. 
The module introduces participants to the key concepts and main areas of the EU 
internal market. 
It is aimed to highlight the notion of the internal market fixed in the Lisbon treaty on 
functioning of the EU, the main principles of functioning internal market, its factors 
of production, i.e. four freedoms, specifies each of the freedom and the legal 
instrument of their realization in practices. This module also provides insights in 
the institutions, which were created to regulate those four freedoms within the 
Lisbon agreements. 
The main themes of the module are: introduction to four freedoms of the internal 
market, restrictions to four freedoms of the internal market, introduction to EU 
competition and state aid law.
This course examines the main forms of economic integration, the notion of the 
internal market, the role of four freedoms in its functioning.  The main principles 
of the internal market are also considered. Those are: supremacy of the EU legal 
rules, direct effect, ensuring of the main freedoms of the internal market, prohibition 
of discrimination on the internal market, prohibition of restrictions for the activities 
of the subjects on the internal market, cross border character of transactions on 
the internal market, harmonization of legislation. Special attention is paid to the 
customs union, common external tariff and its importance for trade with Ukraine. 
The course deals as well with legal instruments of the internal market such as 
regulations and directives which implement the provisions of the basic treaties. 
The course elucidates the grounds of exceptions, which permit Member-States to 
discriminate based on public policy, security, health etc.
The course highlights the theory of completion and enforcement of the EU 
competition law. It also offers students knowledge of the state aid policy of the 
EU. An emphasis is made on the meaning of state aid, restrictions on state aid, 
relationship between the state aid and the internal market.
The course deals also with role of CJEU in implementation and enforcement of 
the four freedoms. 
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Aims of the lecture

• To familiarize participants with evolution of 
the Internal Market,

• To facilitate understanding and knowledge of 
four freedoms of Internal Market, 

• To allow participants to appreciate the 
restrictions to four freedoms of the Internal 
Market,

• To enhance the general knowledge of EU 
law among the Ukrainian civil servants.
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Evolution
• Common Market – original aim of the European 

Economic Community,
• Developed into Internal Market qua White Paper 

1985 and changes introduced by Single 
European Act,

• NOTE: Internal Market extends to European 
Economic Area (EU 28 plus Norway, Iceland and 
Liechtenstein),

• NOTE: some third countries have access to parts 
of Internal Market qua their association 
agreements – Switzerland, Ukraine, Georgia, 
Moldova, Turkey.

Notes:

-by looking back into history, the aim is to present how the integration 
endeavour has evolved from the original Common Market to Internal Market,
-Internal Market commenced with publication of White Paper 1985, which 
outlined the key legislative reforms that should be taken by the European 
Communities,
-This comprised over 300 legal acts covering plenty of areas of EEC Law (for 
instance free movement of goods, public procurement and many others),
-Internal market extends to the European Economic Area (EU 28 plus 
Norway, Iceland and Liechtenstein),
-Third countries may have access to the Internal Market (partial or full) qua 
their own bilateral agreements with the EU – explain the situation of Ukraine 
and its Association Agreement, which opens up parts of the EU’s internal 
market to Ukraine.
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Definition of Internal Market
• Article 26(2) TFEU reads:

‘The internal market shall comprise an area 
without internal frontiers in which the free 
movement of goods, persons, services and 
capital  is ensured in accordance with the 
provisions of this Treaty.’

• This provision is not a mere declaration - it a 
normative meaning (see CoJ, case C-72/03 
Carbonati Apuani).

Notes: 

- It is important to explain at the early stage what is the Internal Market – 
hence the definition laid down in Article 26 TFEU is reproduced,
- This definition was used to interpret TFEU many times, for example, in case 
C-72/03 Carbonati Apuani,
- The Court of Justice ruled that an internal levy, which was due as marble 
crossed a municipal border in Italy, fell within the prohibition laid down in 
Article 23 EC Treaty (NOW Article 28 TFEU) as internal market is an area 
without internal frontiers.
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Four freedoms of Internal 
Market
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Free Movement of 
Capital and Payments

Notes:

- Internal Market is a heavy regulated area with all types of EU sources 
governing its functioning (see module A-2),
- Main provisions are included in TFEU, however there are hundreds of 
regulations, directives, decisions, soft law instruments, which govern the 
Internal Market,
- Still, however, there are some areas, where domestic law dominates: for 
instance the establishment and running of gambling outlets or pharmacies 
(here EU law will only apply if domestic rules disproportionately restrict the 
freedoms of the Internal Market),
- NOTE: case-law of the Court of Justice plays a fundamental role in the 
Internal Market.
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Sources of law
• Internal market is regulated in several sources of 

EU law, both primary and secondary legislation,
• Key provisions are directly effective – capable of 

enforcement in national courts,
• NOTE: not all aspects of Internal Market are 

regulated at EU level – in many areas domestic 
legislation dominates,

• C a s e - l a w  o f  t h e  C o u r t  o f  J u s t i c e  i s  o f 
fundamental importance.

Notes:

- this slide offers a list of key provisions in TFEU, which regulate the Internal 
Market,
- it is worth introducing them briefly to participants.
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Sources of law

Primary law 
(TFEU)

Articles 28-33, 110 TFEU (goods) 

Articles 20-21, 45-48 TFEU (persons)

Articles 49-55 TFEU (establishment)

Articles 56-62 TFEU (services)

Articles 63-66 (capital and payments)

Notes:

- Freedoms of Internal Market are not limitless – quite to the contrary, 
exceptions are (almost) always permitted by the TFEU, secondary legislation 
and relevant jurisprudence of the Court of Justice,
- It is worth to remember that restrictions are exception to the rule and 
therefore they should be interpreted restrictively,
- Examples include Article 45 (3-4) TFEU on free movement of workers or 
Article 36 TFEU (free movement of goods).
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Restrictions
• None of the four freedoms of Internal Market is 

limitless,
• Restrictions are justified on grounds listed in 

TFEU as well as grounds developed by the Court 
of Justice,

• This includes, for instance, public policy, public 
security, public health,

• Further restrictions are allowed when activities 
involve exercise official authority,

• NOTE: restrictions are exception to the rule – 
need to be interpreted restr ict ively and be 
proportionate.

Notes:

- With general overview done the time is to delve deeper into freedoms of the 
Internal Market- traditionally one starts with free movement of goods,
- Remember: the economies of the original Member States were based 
around production of goods, therefore the biggest emphasis was initially put 
on abolition of barriers to movement of goods,
- EU is a customs union – to the outside World it is a one unit when it comes 
to trade,
- EU has its own customs code and customs tariff that apply at the EU 
external borders,
- Internally the EU abolished customs duties, it prohibits charges having 
equivalent effect to customs duties (Article 30 TFEU),
- It also prohibits tax discrimination (Article 110 TFEU),
- Article 28 TFEU tackles technical barriers to trade, which – in the EU 
context – are referred to as measures having equivalent effect to quantitative 
restrictions,
- They are also prohibited, however exceptions are provided in Article 36 
TFEU and additionally in the jurisprudence of the Court of Justice.
Hypothetical example:
A producer of plastic bottles from country X is planning export its products 
to different countries. Question: what kind of barriers to trade he/she may 
expect? What a difference would it make if he/she were to export between 
two Member States of the European Union?
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Free movement of goods

• Regulates all trade in goods, including industrial 
and agricultural products,

• EU is a customs union: many internal barriers to 
trade have been removed (customs duties, other 
cross-border charges – Article 30 TFEU),

• Tax discrimination is prohibited (Article 110 
TFEU),

• Technical barriers to trade are addressed qua 
prohibition of measures having equivalent effect 
to quantitative restrictions (Article 28 TFEU) as 
well as harmonization of technical standards 
and their mutual recognition.

Notes:

- The flip side of the coin is the customs union combined with the Common 
Commercial Policy – to the outside World the European Union is a one unit 
when it comes to trade,
- In many cases the European Union has exclusive competence to conclude 
trade agreements, especially after the Treaty of Lisbon (expanded Article 207 
TFEU) as well as in the light of Article 3 TFEU,
- The most recent judgment on the scope of the Common Commercial Policy 
is Opinion 1/15 on Free Trade Agreement with Singapore,
- Note that the Association Agreement between the EU and Ukraine is 
a mixed agreement – this is due to its contents, which goes beyond the 
exclusive competences of the European Union.
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Free movement of goods

• NOTE: towards the outside World the European 
Union is a single customs territory,

• I t  has exclusive competence to conclude 
international agreements with third countries 
covering the dossiers falling under the Common 
Commercial Policy,

• Scope of Common Commercial Policy – Article 
207 TFEU and case-law of the Court of Justice 
(see, inter alia, Opinion 1/15 on Free Trade 
Agreement with Singapore).

Notes:

- Free movement of persons covers movement of persons who are 
economically active (workers or self-employed [right of establishment] as well 
as those who are not economically active,
- EU citizenship was created by the Treaty on European Union (Treaty of 
Maastricht) to bring the EU closer to its citizens – Every national of a Member 
State is automatically a citizen of the European Union (Article 20 TFEU),
- Prior to three general residence directives adopted in 1990 (and followed by 
the Treaty on European Union) the free movement rights were limited only to 
those economically active (workers or self-employed),
- Article 21 TFEU guarantees the right to move and to reside freely in any 
Member State of the EU (note that it is a residual legal basis – it is relied on 
when a person is neither a worker, nor self-employed),
- Article 21 TFEU is directly effective in the Member States,
- In accordance with the jurisprudence of the Court of Justice Article 21 TFEU 
guarantees the right to exit, entry and residence.
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Free movement of persons

• EU citizenship: Articles 20-21 TFEU,
• Every  c i t i zen  o f  an  EU Member  S ta te  is 

automatically an EU citizen,
• Rights guaranteed by Article 21 TFEU:
- right to exit country of nationality or residence,
- right to enter another Member State,
- right to reside in another Member State.

Notes: 

- Free movement of workers is the original freedom of Common Market, 
which goes back to 1950s,
- Article 45 TFEU is directly effective, meaning it can be invoked by 
individuals in national courts of the Member States (see case C-281/98 
Roman Angonese v Cassa di Risparmio di Bolzano SpA.),
- In principle, it gives effect to the principle of non-discrimination on grounds 
of nationality (in relation to employment, remuneration, other conditions of 
work and employment),
- Detailed rules in Regulation 492/2011/EU (NOTE: since it is an EU 
regulation it is directly applicable and enforceable in all Member States of the 
European Union).
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Free movement of persons

• Free movement of workers: Article 45 TFEU,
• It applies to those who provide services for 

o the rs ,  unde r  the i r  supe rv i s ion  and  fo r 
remuneration (in money or in kind),

• It entails: abolition of any discrimination based 
on nat ional i ty  in  re la t ion to  employment, 
remuneration, other conditions of work and 
employment,

• D e t a i l e d  r u l e s  p r o v i d e d  i n  R e g u l a t i o n 
492/2011/EU and case-law of the Court of 
Justice.

Notes:

- Right of establishment also goes back to the original freedom of Common 
Market,
- NOTE: it applies to both, natural and legal persons,
- Article 49 TFEU is directly effective, therefore it can be enforced by 
individuals in national courts,
- It covers the right to take up, pursue self-employment activities under the 
same conditions as the locals (natural persons),
- For legal persons it is the right to create subsidiaries or to move companies 
across the borders,
- NOTE: there is a lot of sectoral legislation,
- Key piece of secondary legislation is Directive 2006/123/EC on services.
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Right of establishment

• Right of establishment: Article 49 TFEU,
• Prohibition of restrictions on the freedom of 

establishment, including restrictions on creation 
of agencies, branches or subsidiaries in other 
Member States,

• It comprises: right to take up and pursue self-
e m p l o y m e n t  a c t i v i t i e s  u n d e r  t h e  s a m e 
conditions as nationals of home country,

• Applies also to undertakings (Article 54 TFEU),
• Right of establishment in relation to service 

providers: Directive 2006/123/EC.

Notes:

- For natural persons who benefit from the right to move and reside (either on 
non-economic basis or as workers or self-employed),
- Residence rights of migrating EU citizens (and their family members 
irrespective of their nationality) are governed by Directive 2004/38 as well as 
vast jurisprudence of the Court of Justice,
- Just like other freedoms of the internal market, free movement of persons 
(including the right of establishment) is not unlimited – restrictions are 
permitted on grounds of public policy, public security and public health,
- Furthermore, exceptions are permitted for jobs/activities related to exercise 
of official authority.
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Residence rights and restrictions

• Residence rights for EU citizens, workers and 
self-employed: Directive 2004/38/EC,

• It regulates: right to exit, right to enter, right to 
reside as well as restrictions on grounds of 
public health, 

• NOTE: free movement of workers does not 
apply to employment in public service, which 
involves exercise of official authority (Article 
45(4) TFEU),

• NOTE: right of establishment does not apply to 
activities involving exercise of official authority 
(Article 51 TFEU).

Notes:

- Free movement of services covers activities of temporal character,
- Article 56 TFEU is directly effective, therefore it can be enforced by 
individuals in national courts,
- Three main dimensions: service provider provides a service in another 
Member State, service recipient receives a service in another Member State 
or the service itself moves across the borders (for instance a translation of a 
document),
- The coverage of free movement of services is very wide, it extends to 
industrial, commercial services as well as services provided by various 
professions.
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Free movement of services

• Article 56 TFEU: prohibition of restrictions on 
freedom to provide services,

• It extends to activities of industrial, commercial 
character  as wel l  as var ious profess ions 
(including lawyers),

• Services are provided on temporary basis – 
same cond i t ions  as  fo r  na t iona l  se rv ice 
providers have to apply,

• Permitted restrictions on grounds of public policy, 
public security and public health,

• Services involving exercise of official authority 
excluded.

Notes:

- Free movement of capital and payments only emerged with entry into force 
of the Treaty on European Union (Treaty of Maastricht),
- Article 63 TFEU is directly effective, therefore it can be enforced in national 
courts,
- Prior to TEU, provisions contained in EEC Treaty provided merely for 
liberalization of movement of capital and payments,
- There is a large volume of jurisprudence of the Court of Justice based on 
Article 63 TFEU, proving that the Member States still maintain provisions of 
domestic law, which are discriminatory.
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Free movement of capital and payments

• Article 63 TFEU: prohibition of restrictions on 
free movement of capital and payments,

• In its current shape since entry into force of the 
Treaty of Maastricht (1993),

• Restrictions permitted as per Article 65 TFEU 
(for instance to prevent infringements of tax law),

• I t  covers  a  cons iderab le  su i te  o f  cap i ta l 
movements, including purchase of real estate.
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Things to remember

• Internal Market developed from Common 
Market, 

• Internal Market is regulated in many sources 
of EU law – TFEU, secondary legislation, 
case-law of the Court of Justice,

• Internal Market comprises: free movement of 
g o o d s ,  p e r s o n s  ( i n c l u d i n g  r i g h t  o f 
establishment), free movement of services 
as wel l  as free movement of capital  & 
payments.



Recommended documents (in chronological order of their presentation 
during the lecture):

Policy papers:
White Paper on the Completion of Internal Market, COM (85) 310 Final http://
aei.pitt.edu/1113/1/internal_market_wp_COM_85_310.pdf

Legal acts:
- Agreement on the European Economic Area http://www.efta.int/Legal-Text/
EEA-Agreement-1327
- Treaty on Functioning of the European Union https://eur-lex.europa.
eu/legal-content/EN/TXT/?uri=uriserv:OJ.C_.2016.202.01.0001.01.
ENG&toc=OJ:C:2016:202:TOC
- Regulation 492/2011/EU of the European Parliament and of the Council of 5 
April 2011 on freedom of movement for workers within the Union https://eur-
lex.europa.eu/legal-content/EN/TXT/?qid=1534849477895&uri=CELEX:3201
1R0492
- Directive 2006/123/EC of the European Parliament and of the Council of 12 
December 2006 on services in the internal market https://eur-lex.europa.eu/
legal-content/EN/TXT/?qid=1534849536348&uri=CELEX:32006L0123

Judgments of the Court of Justice:

- Case C-72/03 Carbonati Apuani Srl v Comune di Carrara, 
ECLI:EU:C:2004:506 https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=
CELEX:62003CJ0072&rid=1
- Case C-243/01 Criminal proceedings against Piergiorgio Gambelli and 
Others, ECLI:EU:C:2003:597 
http://curia.europa.eu/juris/showPdf.jsf;jsessionid=9ea7d2dc30d8c06e4018044
64a11afddf736e619048b.e34KaxiLc3qMb40Rch0SaxyOaxn0?text=&docid=483
83&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=181528
Case C-281/98 Roman Angonese v Cassa di Risparmio di Bolzano SpA, 
ECLI:EU:C:2000:296 http://curia.europa.eu/juris/showPdf.jsf?text=&docid=4532
3&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=312781
Useful links:

European Economic Area: http://www.efta.int/eea 
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A-3
Introduction to EU 
Competition & State Aid 
Law

Lecturer:

Funded by the European Union

Implemented
by a Consortium led by
GFA Consulting Group GmbH

Funded by 
the European Union 

Aims of the lecture
• To familiarise participants with 

foundations of EU Competition Law 
(including the state aid rules), 

• To facilitate understanding of 
complementarity of freedoms of Internal 
Market and Competition Law,

• To allow participants to appreciate the 
importance of competition law in 
agreements between the EU and third 
countries.
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Competence of the EU
• European Union has exclusive competence to 

establish competition rules, which are necessary for 
functioning of the internal market (Article 3 para. 1 
TFEU),

• NOTE: this refers to creation of rules, not their 
enforcement,

• Enforcement of EU Competition Law is conducted by 
the European Commission and national authorities,

• NOTE: current shape of EU Competition Law is a 
result of years of evolution both through legislation 
and daily practice of the European Commission.



Funded by the European Union

Implemented
by a Consortium led by
GFA Consulting Group GmbH

Funded by 
the European Union 

Aims of EU Competition Law
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Scope of application
• EU Competition Law applies exterritorialy – it 

applies to any company in the World as long as 
its practice affects the Internal Market (for 
instance cases Woodpulp, Microsoft, Apple, 
Gazprom),

• EU Competition Law applies only when an 
agreement or abusive practice affects the trade 
between the Member States and distorts 
competition on the Internal Market,

• EU Competition Law applies in parallel to 
domestic competition laws of the Member 
States.
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Scope of application
• EU Competition Law applies to undertakings: “the 

concept of undertaking encompasses every entity 
engaged in an economic activity regardless of the 
legal status of the entity and the way in which it is 
finalised” (case C-41/90 Höfner) 

• It applies to state bodies that are engaged in 
commerce, which includes nationalized industries 
operating as separate legal entities, municipalities, 
federations, trade associations, publicly owned 
undertakings, undertakings with special rights 
granted by the state.



Funded by the European Union

Implemented
by a Consortium led by
GFA Consulting Group GmbH

Funded by 
the European Union 

Scope of application

• Undertakings include individuals 
engaged in any form of business, 
commerce, profession, partnerships, 
cooperatives, companies, performing-
rights societies.

• Activities carried on by a State in the 
exercise of its sovereign powers are 
excluded.
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Pillars of EU Competition 
Law

EU Competition 
Law 

Anticompetitive 
Agreements

(Article 101 
TFEU)

Abuse of 
dominant 
position

(Article 102 
TFEU)

Mergers

(Regulation 
139/2004)

State aid

(Article 107 
TFEU)
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I Pillar: Anticompetitive agreements
• Article 101 TFEU (ex Article 81 EC and 85 EEC) 

prohibits anticompetitive agreements between 
undertakings, however under certain circumstances 
such agreements may be allowed,

• Article 101(1) TFEU provides a non exhaustive list of 
agreements that are prohibited,

• The most severe breaches of Article 101 TFEU are 
cartels,

• As a matter of principle prohibited agreements are 
automatically void (as per Article 101(2) TFEU),

• Exceptions provided in Article 101(3) TFEU.
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I Pillar: Abuse of dominant position

• Article 102 TFEU prohibits abuse of dominant position,
• Key factors relating to Article 102 TFEU:
-  dominant position,
- abuse of dominant position,
- abuse affects trade between Member States of the 

European Union.
• Article 102 TFEU extends to non-pricing activities (e.g. 

exclusive agreements, tying-in, refusal to supply) and 
pricing activities (e.g. predatory pricing, margin squeeze, 
price discrimination,

• No exceptions allowed under Article 102 TFEU, however 
the Court of Justice has developed the notion of objective 
justifications.
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I pillar: Enforcement

• Current system is a result of a major reform 
completed in 2004,

• Regulation 1/2003 provides for directly 
applicable exception system based on Article 
101(3) TFEU,

• Regulation 1/2003 also provides for 
extensive powers given to the European 
Commission,

• Detailed rules in secondary legislation, soft 
law instruments and case-law of the Court of 
Justice.
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I pillar: Enforcement
• Enforcement of Articles 101&102 TFEU is 

shared between the European Commission 
and the domestic competition authorities (so 
called decentralized system of competition 
law enforcement),

• European Competition Network is a vehicle 
for co-operation between relevant authorities.
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II pillar: Concentrations
• Terminology: concentrations, mergers, mergers & 

acquisitions,
• No provision in TFEU: only secondary legislation,
• Merger control was not thought to be a great 

concern in the EU - the idea of opening up national 
markets was rather allow for an efficient growth of 
companies cross-border, in order to create larger 
companies which could compete effectively with 
the US,

• EU Commission started to produce proposals for a 
merger control regulation early on but they met 
resentment of the Member States. 
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II pillar: Concentrations
• Continental Can case (1973) was a trigger: the CoJ 

ruled that in the absence of a system of merger 
control, mergers could in principle be tackled under 
Art. 101 and Art. 102 TFEU,

• Mergers could be found to constitute anti-
competitive agreements and they could constitute 
abuses of dominant position,

• After 16 years of negotiations Regulation 4064/89 
on control of concentrations was adopted,  

• Regulation 139/2004 on control of concentrations 
currently governs the ex ante control of mergers.
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II pillar: Concentrations
• One-stop shop approach for transactions with EU 

dimension
• Ex ante control – PMN (pre-merger notification)
• The European Commission may approve, approve 

subject to conditions or block a merger,
• The procedure has (potentially) two phases,
• The Commission applies the SIEC test (Significant 

Impediment of Effective Competition) 
• Ex post control – predicting of abuse of dominant 

position.
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III pillar: State aid
• Member States through granting of state aid 

can distort competition,
• State aid – any form of individual state 

assistance,
• Art. 107-109 TFEU prohibit state aid, 

however subject to exceptions,
• NOTE: state aid is a highly politicised area,
• Member States have the obligation to notify 

the aid,
• Granting of illegal aid may result in ex post 

investigations and obligation to recover the 
aid.
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International dimension
• Agreements between the EU and third countries often 

contain provisions dealing with competition law (see 
Articles 253-267 EU-Ukraine AA),

• In more general terms: two ways of solving a gap in 
international competition regulation (especially avoidance 
of conflicts of laws and exchange of non-confidential 
information): 

- special dedicated agreements on competition issues or 
tailor-made ‘competition clauses’ in international trade 
agreements (examples of the first include USA 1995, 1998, 
Mexico 1998, Canada 1999, Korea 2009, Japan 2003, 
Switzerland 2014 or 
- non binding memoranda of understanding (South Africa 
2016, Brazil 2009, China 2012, India 2013, Russia 2011).
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Things to remember
• EU Competition Law covers:
- prohibition of anticompetitive agreements (Article 101 

TFEU),
- prohibition of abuse of dominant position (Article 102 

TFEU),
- control of concentrations/mergers,
- prohibition of state aid (Articles 107-109 TFEU),
• Central role in enforcement is played by the European 

Commission, which – in case of Articles 101-102 
TFEU – co-operates with the National Competition 
Authorities,

• EU Competition Law has an important international 
dimension.



Recommended documents (in chronological order of their presentation 
during the lecture):


